Environmental Protection Agency

§35.940-4 Indirect costs.

Indirect costs shall be allowable in
accordance with an indirect cost agree-
ment negotiated and incorporated in
the grant agreement. An indirect cost
agreement must identify those cost
elements allowable under §35.940-1.
Where the benefits derived from indi-
rect services cannot be readily deter-
mined, a lump sum for overhead may
be negotiated if EPA determines that
this amount will be approximately the
same as the actual indirect costs.

§35.940-5 Disputes concerning allow-
able costs.

The grantee should seek to resolve
any questions relating to cost allow-
ability or allocation at its earliest op-
portunity (if possible, before execution
of the grant agreement). Final deter-
minations concerning the allowability
of costs shall be conclusive unless ap-
pealed within 30 days in accordance
with the “Disputes” provisions of part
30, subpart J, of this subchapter.

§385.945 Grant payments.

The grantee shall be paid the Federal
share of allowable project costs in-
curred within the scope of an approved
project and which are currently due
and payable from the grantee (i.e., not
including withheld or deferred
amounts), subject to the limitations of
§§35.925-18, 35.930-5, 35.930-6, and 35.965
(b) and (c), up to the grant amount set
forth in the grant agreement and any
amendments thereto. Payments for en-
gineering services for step 1, 2 or 3
shall be made in accordance with
§35.937-10 and payments for step 3 con-
struction contracts shall be made in
accordance with §§35.938-6 and 35.938-7.
All allowable costs incurred before ini-
tiation of construction of the project
must be claimed in the application for
grant assistance for that project before
the award of the assistance or no sub-
sequent payment will be made for the
costs.

(a) Initial request for payment. Upon
award of grant assistance, the grantee
may request payment for the unpaid
Federal share of actual or estimated
allowable project costs incurred before
grant award subject to the limitations
of §35.925-18. Payment for such costs
shall be made in accordance with the

§35.945

negotiated payment schedule included
in the grant agreement.

(b) Interim requests for payment. The
grantee may submit requests for pay-
ments for allowable costs in accord-
ance with the negotiated payment
schedule included in the grant agree-
ment. Upon receipt of a request for
payment, subject to the limitations set
forth in §30.615-3 of this subchapter and
§§35.935-12, 35.935-13, and 35.935-16, the
Regional Administrator shall cause to
be disbursed from available appro-
priated funds such amounts as are nec-
essary so that the total amount of Fed-
eral payments to the grantee for the
project is equal to the Federal share of
the actual or estimated allowable
project costs incurred to date, as cer-
tified by the grantee in its most recent
request for payment. Generally, pay-
ments will be made within 20 days after
receipt of a request for payment.

(c) Adjustment. At any time before
final payment under the grant, the Re-
gional Administrator may cause any
request(s) for payment to be reviewed
or audited. Based on such review or
audit, any payment may be reduced for
prior overpayment or increased for
prior underpayment.

(d) Refunds, rebates, credits, etc. The
Federal share of any refunds, rebates,
credits, or other amounts (including
any interest) that accrue to or are re-
ceived by the grantee for the project,
and that are properly allocable to costs
for which the grantee has been paid
under a grant, must be credited to the
current State allotment or paid to the
United States. Reasonable expenses in-
curred by the grantee for the purpose
of securing such refunds, rebates, cred-
its, or other amounts shall be allow-
able under the grant when approved by
the Regional Administrator.

(e) Final payment. After completion of
final inspection under §35.935-14, ap-
proval of the request for payment
which the grantee designates as the
“final payment request,” and the grant-
ee’s compliance with all applicable re-
quirements of this subchapter and the
grant agreement, the Regional Admin-
istrator shall pay to the grantee any
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balance of the Federal share of allow-
able project costs which has not al-
ready been paid. The grantee must sub-
mit the final payment request prompt-
ly after final inspection.

(f) Assignment and release. By its ac-
ceptance of final payment, the grantee
agrees to assign to the United States
the Federal share of refunds, rebates,
credits or other amounts (including
any interest) properly allocable to
costs for which the grantee has been
paid by the Government under the
grant. The grantee thereby also re-
leases and discharges the United
States, its officers, agents, and employ-
ees from all liabilities, obligations, and
claims arising out of the project work
or under the grant, subject only to ex-
ceptions previously specified in writing
between the Regional Administrator
and the grantee.

(g) Payment of costs incurred under the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act. Not-
withstanding the provisions of para-
graph (a) of this section, if the Re-
gional Administrator determines it is
necessary for the expeditious comple-
tion of a project, he may make advance
payment after grant award under
§4.502(c) of this subchapter for the EPA
share of the cost of any payment of re-
location assistance by the grantee. The
requirements in §30.615-1 (b) and (d) of
this subchapter apply to any advances
of funds for assistance payments.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 39340, July 5, 1979]

§35.950 Suspension, termination or
annulment of grants.

Grants may be suspended under
§30.915, or terminated or annulled
under §30.920. The State agency shall
be concurrently notified in writing of
any such action.

§35.955 Grant amendments to increase
grant amounts.

Grant agreements may be amended
under §30.900-1 of this chapter for
project changes which have been ap-
proved under §§30.900 and 35.935-11 of
this subchapter. However, no grant
agreement may be amended to increase
the amount of a grant unless the State
agency has approved the grant increase
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from available State allotments and
reallotments under §35.915.

§35.960 Disputes.

(@) The Regional Administrator’s
final determination on the ineligibility
of a project (see §35.915(h)) or a grant
applicant (see §35.920-1), on the Federal
share (see §35.930-5(b)), or on any dis-
pute arising under a grant shall be
final and conclusive unless the appli-
cant or grantee appeals within 30 days
from the date of receipt of the final de-
termination. (See subpart J of part 30
of this subchapter.)

(b) The EPA General Counsel will
publish periodically as a Notice docu-
ment in the FEDERAL REGISTER a digest
of grant appeals decisions.

§35.965

If the Regional Administrator deter-
mines that the grantee has failed to
comply with any provision of this sub-
part, he may impose any of the fol-
lowing sanctions:

(a) The grant may be terminated or
annulled under §30.920 of this sub-
chapter;

(b) Project costs directly related to
the noncompliance may be disallowed;

(c) Payment otherwise due to the
grantee of up to 10 percent may be
withheld (see §30.615-3 of this chapter);

(d) Project work may be suspended
under §30.915 of this subchapter;

(e) A noncomplying grantee may be
found nonresponsible or ineligible for
future Federal assistance or a honcom-
plying contractor may be found non-
responsible or ineligible for approval
for future contract award under EPA
grants;

(f) An injunction may be entered or
other equitable relief afforded by a
court of appropriate jurisdiction;

(g) Such other administrative or judi-
cial action may be instituted if it is le-
gally available and appropriate.

Enforcement.

§35.970 Contract enforcement.

(a) Regional Administrator authority.
At the request of a grantee, the Re-
gional Administrator is authorized to
provide technical and legal assistance
in the administration and enforcement
of any contract related to treatment
works for which an EPA grant was
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